SECTION 320 — MINING OPERATION (Effective 02-12-20)

An operator shall obtain a Mining Permit from Pennington County to extract:
e Sand, gravel, or rock to be crushed and used in construction.
e Pegmatite minerals.
e Limestone, iron ore, sand, gypsum, shale, pozzolan, or other materials used in
the process of making cement or lime.

A Applicability.

Section 320 applies to the extraction of aggregate in excess or equal to 100 cubic
yards of material. Section 320 does not apply to the extraction of aggregate by an
individual for personal use. In addition, a Mining Operation as defined under
Section 320 does not include extraction and removal of material from
construction sites or following floods, landslides, or natural disasters where the
land is being restored to its prior condition. However, a Storm Water Permit may
be required under Section 507. All mining operations must comply with all local,
state, and federal law, rules or regulations.

The mining of aggregate is a conditional use subject to the requirements of
Section 320 and allowed only in the following Zoning Districts with an approved
Pennington County Mining Permit:

e A-1 General Agriculture District (required minimum lot size of 40 acres).

e HI Heavy Industrial.

e Future Land Use Designations of Forest Service Lands / Public Lands (prior
approval of mining activity from appropriate authority or agency required).

B. Purpose.

The purpose of Section 320 is to promote the health, safety, and general welfare
of the County; permit the development and utilization of natural resources in a
manner compatible with neighboring land uses; prevent the degradation of private
and public water supplies; minimize adverse environmental effects through use of
Best Management Practices; and guide the development of Pennington County
consistent with the Comprehensive Plan.

C. Authority.

For the purpose of promoting the health, safety, or general welfare of the County
the Board may adopt a Zoning Ordinance to regulate and restrict the height,
number of stories, and size of buildings and other structures, the percentage of lot
that may be occupied, the size of the yards, courts, and other open spaces, the
density of population, and the location and use of buildings, structures, and land
for trade, industry, residence, flood plain, or other purposes. SDCL 11-2-13.
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Definitions.

ABANDONED PROPERTY: As defined in Pennington County Ordinance 106
and amendments thereto.

ABANDONMENT: An intentional and absolute relinquishment and cessation of
a use for any period of time without intention to resume said use or the voluntary
discontinuance of a use for a continuous period of one year without reference to
intent.

AFFECTED PERSON: A person owning property, residing, or operating a
business within one-half (0.5) mile of the proposed Permit limit.

AGGREGATE: Particulate material used in construction, including sand, gravel,
or rock to be crushed and used in construction; or pegmatite minerals; or
limestone, iron ore, sand, gypsum, shale, pozzolan, or other materials used in the
process of making cement or lime.

AGGRIEVED PERSON: An aggrieved person is a person who is suffering or
likely will suffer a personal or pecuniary loss not suffered by taxpayers in general,
falling upon the person in his or her individual capacity.

AIR BLAST: A jet of air produced mechanically.

“AND,” use of: As used in Section 320, a conjunction connecting words or
phrases expressing the idea that the latter is to be added or taken with the first.
Added to; together with; as well as; including.

BASELINE TESTING: Initial testing that measures data that serves as a basis for
comparison with subsequently acquired data.

BERM: An earthen mound designed to provide visual interest on a site, screen
undesirable views, reduce noise, or fulfill other similar purposes.

COMMERCIAL: A land use or other activity involving the sale of goods or
services for financial gain.

DELAY (blasting): Interval of time between blasts or explosive charges.
EXCAVATION: The process of moving earth, rock or other materials with tools,
machinery or explosives. Excavation activities include earthwork performed for
purpose of removal of aggregate deposits, but excludes exploratory activities.

FLYROCK: Rocks propelled from the blast area by the force of an explosion.

HABITABLE: Suitable and fit for a person to live in; free of defects that
endanger the health or safety of occupants.
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HABITABLE STRUCTURE: Any building or structure used, or intended for use,
on a day-to-day basis by people for residential purposes, for conducting a
commercial or industrial business, or for purposes of a similar nature.

JUNK MATERIAL: Any scrap, waste, worn out, discarded material or debris
collected or stored for destruction, disposal or some other use.

MINING OPERATION: The extraction of a natural resource from its natural
occurrences.

NEIGHBORHOOD: An area of a community with characteristics that
distinguish it from other community areas and that may include schools, social
clubs, or boundaries defined by physical barriers, such as major highways and
railroads, or natural features such as rivers.

OPERATIONAL MEASURES: Measures of operation to prevent, limit or reduce
impact of mining activities.

“OR,” use of: As used in Section 320, a conjunction creating a multiple or an
alternative obligation.

OVERBURDEN: All of the earth and other materials which are disturbed or
removed, in their original state, or as they exist after removal from their natural
state.

PARCEL: Any legally described piece of land designated by the owner or
developer as land to be used or developed as a unit, or that has been developed as
a unit.

PERMIT LIMIT: The area of an operation as legally described in a mining
application or approved Mining Permit.

PERSON: Includes natural persons, partnerships, associations, cooperative
corporations, limited liability companies, and corporations.

PERSONAL USE: Extraction and use by property owner for non-commercial
purpose.

PUBLIC NUISANCE: As defined in Pennington County Ordinance 106 and
amendments thereto.

START WORK ORDER: An administrative order that allows the resumption of
work and commercial activities.

STOP WORK ORDER: An administrative order that requires immediate
suspension of work and commercial activities.
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SUBSTANTIAL STEP: Action which demonstrates reasonable effort to
commence mining operation, including, but not limited to, state licensing,
surveying, geological studies, drilling or excavation.

SUBSTANTIVE COMPLAINT: Relating to matters of major or practical
importance to the health, safety, or general welfare of the County.

Mining Permit Process and Public Notice Requirements.

1.

Application and Notice of Hearings

Upon submittal of a complete application and payment of application fee,
the Planning Department shall provide the applicant a sign to inform the
public of the Mining Permit application. The applicant shall place the sign
on the property that is the subject of the application and in a location with
the greatest visibility to the public. The applicant shall post the sign on the
property at least 30 days prior to public hearing on the application before
the Planning Commission.

The applicant shall notify all property owners (including recorded
Contract for Deed buyers) of land located within one-half (0.5) mile,
inclusive of any right-of-way, of the outer boundaries of the subject
property of the pending Mining Permit application. Based upon
Department of Equalization records, the Planning Department will
determine and provide a list of property owners within one-half (0.5) mile.
Notice shall be by registered or certified mail at least 30 days prior to the
public hearing on the application before the Planning Commission. The
applicant shall use “Application and Notice of Hearing” letters provided
by the Planning Department. The applicant shall also notify by registered
or certified mail the Tribal Historical Preservation Officer (THPQO) for
each tribe listed on the Black Hills National Forest Tribal/THPO current
mailing list.

Public Hearings

The Planning Commission shall hold a public hearing on the application
and the application must be complete prior to consideration. Notice of
time and place of hearing shall be given at least 10 days in advance by
publication in the legal newspapers of the County. The decision of the
Planning Commission shall be a recommendation to the Board. The
Planning Commission may recommend approval, approval with conditions
or denial of the application.

After receiving the recommendation of the Planning Commission, the
Board shall hold a public hearing on the application. Notice of time and
place of hearing shall be given at least 10 days in advance by publication
in the legal newspapers of the County. The Board may approve, approve
with conditions or deny the application.
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3. Mining Permit Application Review

The Planning Commission and Board may consider all relevant
information in deciding on a Mining Permit application, including, but not
limited to:

The effect of the proposed operation on existing neighboring land
uses.

The effect of the proposed operation on water quality or
availability of private or public water supply.

The effect of the proposed operation on the health, safety, or
general welfare of the County.

The effect and location of the proposed operation in Special Flood
Hazard Areas or drainage paths.

Staff recommendations regarding permit conditions to prevent,
limit or reduce adverse impact of the proposed operation.

Appeal of Conditional Use.

Aggregate mining is a conditional use subject to the requirements of Section 320.
The Board is the approving authority. The Board’s decision on a Mining Permit
application is subject to review pursuant to SDCL 11-2-61.1 and amendments

thereto.

Mining Permit Application.

1. All applications for a proposed mining operation shall include the
following contact information:

a.

The name, mailing address, e-mail address, and telephone number
of the applicant.

The name, mailing address, e-mail address, and telephone number
of the property owner and operator.

If the applicant is a corporation, partnership, limited liability
company, or limited liability partnership: 1) the exact name of the
business entity; 2) the date of incorporation, registration, or
organization; 3) the states or nations in which the entity is
incorporated, registered or organized; and 4) the name, mailing
address, email address, and telephone number of a designated
contact person for the applicant.
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d. The name, mailing address, e-mail address, and telephone number
of an individual who will be responsible for the daily operation and
maintenance of the site and who will serve as the primary contact
person for the County.

2. The applicant shall also submit the following documents with the Mining

Permit application:

a.

Signed Statement. A signed statement by the applicant or operator,
if different from the applicant, acknowledging review of and
compliance with the provisions of Section 320, including
responsibility to pay required fees and penalties for any violation.

Agency Comments. All comments received from any federal (i.e.,
NEPA), state (see SDCL chapter 45-6) and tribal agency in
response to an application for a South Dakota Mining License
concerning the property that is the subject of the application.

Site Plan. A site plan, drawn at a scale that is clearly legible and
includes all of the following:

I. North point, scale, and date.

ii. Property boundaries of land that is the subject of the
application.

iii. Location and boundaries of the permit limit, including area
to be excavated, related storage, stockpiling and processing
areas, paving, and areas where mining by-products will be

deposited.

iv. Location of all access points, roads, rights-of-way, and
utility easements on or abutting the property.

V. Location of all structures within 300 feet of the permit
limit.

Vi. Location and direction of flow of surface water on or
within 300 feet of the permit limit.

vii.  Location of registered wells on site and within 1,500 feet of
the property boundaries.

viii.  Benchmarks, if needed, for contour maps.

IX. A topographic map, with a contour interval of not more
than 10 feet, of the proposed permit limit and area within
300 feet of the permit limit. The site plan shall specify the
reference elevation, such as mean sea level, an on-site
benchmark or other commonly accepted reference.

X. Areas to be used for drainage and erosion control
management or sedimentation ponds, if any.

Xi. Location of proposed parking areas, signs and fencing, and
a description of proposed fencing.

xii.  Proposed berm locations.

xiii.  Special Flood Hazard Area.
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The Planning Director may require submission of additional
information as part of the site plan.

Operation Plan. An operation plan that includes a description of
the methods and procedures to be used in the proposed mining
operation. The operation plan shall include all of the following:

Vi.

Vii.

viii.

The approximate date of the commencement of the
operation.

Type of mining, processing, and transportation equipment
to be used.

Estimated type and amount of materials to be extracted.
Estimated number of trucks per day and approximate
weight of material per truckload.

Operational measures to manage noise, dust, air
contaminants, and vibrations (must comply with all local,
state, and federal law, rules or regulations).

Operational measures to prevent groundwater and surface
water degradation (must comply with all local, state, and
federal law, rules or regulations).

Measured or estimated depth to groundwater within the
Permit Limit. If excavations below the water table will
occur, operational measures to prevent entry of
contaminants into the groundwater.

Operational measures to stabilize topsoil and other material
stockpiles.

Operational measures to ensure no wetland is disturbed
without written approval from the U.S. Army Corps of
Engineers and the South Dakota Department of
Environment and Natural Resources (SD DANR).
Reclamation Plan. The reclamation plan shall demonstrate
that the site will be reclaimed to restore natural features, or
for agricultural use with soils that are comparable to pre-
mining soils or neighboring fields with adequate drainage
to support plant and animal life. Any exception to the
reclamation plan must be approved by the Board and be
consistent with future land use as identified in the
Comprehensive Plan. The mining operation shall comply
with all local, state, and federal law, rules or regulations
regarding reclamation activities.

3. Drainage and Erosion Control Permits

a.

All mining operations shall comply with the South Dakota Water
Pollution Control Act and Administrative Rules of South Dakota
(ARSD) chapters 74:52:01 through 74:52:11 regulating erosion
control measures, water drainage, and discharge. Prior to the start
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of mining operations, the applicant must obtain and provide a copy
of a Storm Water Permit issued by SD DANR.

b. The applicant must submit copies of all other required local, state
and federal erosion control and runoff management permits.

C. All mining operations must meet the requirements set forth in
Section 507 of the Zoning Ordinance, which may require a
Pennington County Storm Water Permit.

The Board may require, as a condition of approval of the Mining Permit,
the applicant post a surety or cash bond in the form of a cashier’s check
for control measures, stabilization, reclamation or other work identified in
the applicant’s Operation Plan or Storm Water Pollution Prevention Plan.
The applicant shall submit an itemized cost estimate for purpose of
determining surety or bond amount. The Board shall determine the amount
of the surety or bond based upon industry standards.

Additional Information

Submission of additional information may be required to determine the
scope of the proposed mining operation or reclamation and effect on the
surrounding area. This information may include, but is not limited to,
proof of surety or cash bond and applicable access easements or
agreements.

H. General Requirements for Mining Operations.

1.

Hours of Operation

The hours of mining operation may be restricted to address special
circumstances or demonstrated problems. Change of allowed hours of
operation must be noticed in writing prior to effective date.

Dust Control

The operator shall comply with the provisions of SDCL chapter 34A-1.
The operator shall use industry Best Management Practices in an effort to
control and minimize fugitive dust, including at least one of the following:
vegetated earthen berms, paved entrance roadways, standard methods of
water spray, dust covers on transfer points, or sweeping.

Noise Control

The operator shall comply with all applicable noise regulations and
industry recommendations (provided such recommendations are allowed
by the Mine Safety and Health Administration).
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Lighting
All lights shall use hoods and lens that cast light downward.
Vibration and Blasting

The mining operation and activities shall comply with all local, state, and
federal law, rules or regulations regarding blasting activities. Upon request
by the Planning Director, the operator shall provide access to the blasting
logs.

Blasting may occur Monday through Friday from 7:00 a.m. to 5:00 p.m.
Blasting is not allowed on Saturdays, Sundays, or Holidays listed in SDCL
1-5-1.

a. Log Details. An accurate blasting log shall be prepared and
maintained for each blast fired. Each blasting log shall include the
following information:

i Name of the blaster in charge of the blast.

ii. Blast location references (latitude/longitude).
iii. Date and time of blast.

iv. Weather conditions at time of blast.

V. Diagram of blast hole layout.

Vi. Number of blast holes.

vii.  Blast hole depth and diameter.

viii.  Spacing and burden of blast holes.

iX. Maximum holes per delay.

X. Maximum pounds of explosives per delay.

Xi. Depth and type of stemming used.

xii.  Total pounds of explosives used, including primers and
initiating cord.

xiii.  Distance to nearest habitable structure not belonging to the

mine owner or operator.

b. Control of Adverse Effects. Blasting shall be conducted in a
manner designed to prevent injury to persons or damage to
property outside the permit limit.

I Flyrock. Flyrock shall be contained within the permit limit.

ii. Air Blast. Air Blast shall not exceed a maximum limit of
133 peak dB at the location of any dwelling or habitable
structure outside the permit limit. The blaster shall conduct
monitoring of every blast to ensure compliance with the air
blast limit.
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In lieu of monitoring, the calculated Scaled Distance must
be 1,000 feet or greater. The Scaled Distance (for air blast)
shall be calculated using the following equation:

SDA=D/CW 1/3.

SDA = Scale Distance (Air Blast).

D = Distance from blast to nearest dwelling or habitable
structure outside the permit limit.

CW = Charge Weight per delay.

Ground Vibration.

aa. Peak Velocity. The maximum ground vibration at
the location of any dwelling or habitable structure
outside the controlled blasting site area shall not
exceed the limits set forth in Table 1 below.
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Table 1. Maximum Allowable Peak Velocity for Ground Vibration.

Maximum Allowable | Scaled-Distance (Ds)a
Peak Particle Factor To Be
Velocity (Vmax) For Applied Without
Ground Vibration Seismic Monitoring

Distance (D) From The
Blasting Site (feet)

(in/sec) (feet)
0to 300 1.25 50
301 to 5,000 1.00 55
5,001 and Beyond 0.75 65

(@) Ds =D/ (square root of W); W = max weight in Ibs. of explosives per delay.

bb. How Measured. The blaster shall use the ground
vibration limits specified in Table 1 above to
determine the maximum allowable ground
vibration. Ground vibration shall be measured as
the peak particle velocity. Particle velocity shall be
recorded in three mutual perpendicular directions.

cc. Record. The blaster shall maintain a seismograph
record, including both particle velocity and
vibration frequency levels for each blast.

dd. Monitoring. Seismic monitoring shall be completed
at the nearest dwelling or habitable structure located
outside of the permit area. If unable to obtain
permission to conduct monitoring from the property
owner, the blaster may monitor at another location
approximately the same distance or closer from the
blast site.

In lieu of performing seismographic monitoring, the
maximum pounds of explosive per eight
millisecond delay shall be calculated using Table 1
above and the equation provided. The distance used
for the calculation shall be measured from the blast
to the nearest dwelling or habitable structure located
outside of the permit limit.

ee. Exceptions.
The maximum ground vibrations and air blast

standards shall not apply to property belonging to
the mine owner or operator.
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Spill Prevention

The applicant shall comply with all local, state, and federal law, rules or
regulations regarding chemical storage, handling, and spill response. This
includes, but is not limited to, regulations promulgated by the Mine Safety
and Health Administration (MSHA), the Environmental Protection
Agency (EPA), and the Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF).

Junk Material

The owner or operator of a mining operation shall store junk material so as
not to create a public nuisance.

Screening and Berms

A screening plan appropriate to the site shall be developed by the
applicant. Berms shall meet all of the following requirements:

a. Berms shall be constructed within 14 days of stripped overburden
and topsoil becoming available from the quarry site or from
suitable outside sources. Berms may be constructed in phases as
material becomes available.

b. Only clean overburden shall be used.

C. Safety berms shall be half the height of the largest wheel of
equipment used in the mining operation, but in no case less than
the height required by the Mine Safety and Health Administration.
However, where a berm is adjacent to a public road, the berm shall
be at least 10 feet above the surface of the center of the road.

d. The outward-facing slopes of safety berms shall not be steeper than
two horizontal units to one vertical unit. The inner-facing slopes
may be steeper, but must be stabilized and maintained to ensure
continued stability.

e. Berms shall be constructed to prevent flooding, concentrated
runoff, inadequate drainage, and excessive erosion or
sedimentation.

f. Berms shall be kept free of noxious weeds, trash, and debris.
Roads and Approaches

Roads to be used off site, including all points of ingress and egress
(approaches) and all primary routes for transportation of material to state
or federal highways, must be approved by the governing street authority.
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l. Additional Requirements for Mining Operation.

1.

Setbhacks

Setback requirements shall apply to all mining operations including, but
not limited to, stockpiling and the storage of waste materials, inventory,
and equipment. These are minimum setback requirements and greater
setbacks may be required by the Board. These setback requirements are
not applicable to roads, berms, and other landscaping.

a.

No mining operation shall be conducted within 50 feet of exterior
lot lines, unless written permission is obtained from the abutting
property owner.

No mining operation shall be conducted within 100 feet of a public
road centerline or 25 feet of a public road right-of-way, whichever
IS greater.

No mining operation shall be conducted within 300 feet of any
existing dwelling, other than a dwelling belonging to the mine
owner or operator, unless written permission has been obtained
from the homeowner.

Groundwater Monitoring

a.

Based on site conditions, the Board may, as a condition of
approval of the Mining Permit, require the applicant to perform
baseline testing of up to three wells located within 1,500 feet of the
proposed perimeter of the mining extraction area. If there are no
existing wells within 1,500 feet, baseline testing may be required
of the nearest located wells. Priority will be given to wells located
on abutting land where the property owners have requested testing,
in writing, and granted permission for access to their property.
Baseline testing shall establish, at a minimum, bacteria and
turbidity levels, and potential groundwater drawdown due to
pumping within the Permit Limit.

Testing must be completed and results obtained prior to
commencing any mining activity.

Drawdown tests of the original baseline wells shall be conducted
when requested in writing by a well owner who demonstrates
quantity of water in the well has been impacted by mining
activities.

All tests shall be performed by a qualified third-party professional.

Test results shall be provided to the Planning Director upon
completion.
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Review, Transfer and Expansion.
1. Review of Mining Permit

Mining Permits may be reviewed by the Board to verify that conditions of
approval are met. Mining Permits may be reviewed:

a. As a condition of the Mining Permit.
b. As directed by the Board.
C. Upon receipt of a substantive complaint.
2. Transfer of Permit
Upon transfer of interest in a mining operation, the prior owner or operator

shall be released of responsibilities under the Mining Permit, only if all of
the following conditions are met:

a. Written notice of the transfer is given to the Planning Department.

b. The operation is in compliance with the requirements of Section
320 and the conditions of operation under its existing Mining
Permit.

C. The new owner or operator assumes responsibility for the

reclamation of the entire Permit Limit by written, signed, and
notarized document and provides financial assurance for such
reclamation in the form of a surety or cash bond.

3. Permit Limit Expansion
Any proposed expansion of a Permit Limit shall be considered as a new
application under Section 320. All provisions of Section 320 shall apply to
the proposed expansion.
Complaints.
The Planning Department may inspect a mining operation based on a Substantive
Complaint or as directed by the Board. Record of complaints received and
inspections shall be maintained by the Planning Department. Complaints will be
handled and considered as follows:

1. On receipt of a complaint, the Planning Department shall investigate the
complaint and substantiate the facts and circumstances alleged.
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2. Any necessary corrective action as determined by the Planning
Department shall be submitted to the owner and operator in writing.

3. The Planning Department will set a reasonable time for the mining
operation to comply with and complete the required corrective action.

4. If the mining operator fails to perform required corrective action or fails to
comply with the requirements of Section 320, the Planning Director may
schedule a public hearing before the Board regarding revocation of the
Mining Permit pursuant to Section 320(L).

Revocation of Mining Permit.

The Planning Director may schedule a revocation hearing before the Board upon
the occurrence of any of the following:

1. The owner or operator has failed repeatedly to comply with the conditions
of the current Mining Permit.

2. The owner or operator has failed repeatedly to comply with the Operation
Plan as detailed in the Mining Permit application.

3. The mining operation is not in compliance with Section 320.

4. The owner or operator failed to perform and complete requested corrective
action.

5. The continued operation of the mine is a threat to the public health, safety,

or general welfare.

Notice of time and place of the hearing shall be given, in writing, to the permit
holder at least 30 days in advance of hearing. Surrounding property owners and
THPOs shall also be given written notice of the hearing as provided under Section
320(E)(1). In addition, notice of time and place of the hearing shall be published
at least 10 days in advance of hearing in the legal newspapers of the County.

Upon hearing, the Board may revoke the Mining Permit or order remedial action
to be taken by the owner or operator. The Board’s decision revoking a Mining
Permit is subject to review pursuant to SDCL 11-2-61.1 and amendments thereto.

Failure to Commence Mining Operation.

Failure of an owner or operator to take Substantial Steps to commence mining
operation within five years of issuance of the initial Mining Permit, shall
terminate the Mining Permit. A new Mining Permit application shall be required
for any future mining operation.
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Abandonment of Mining Operations.

If mining operations are abandoned, resumed mining activity shall require a new
application and Mining Permit. Temporary cessation of mining activity approved
by the SD DANR does not constitute abandonment of mining operations.

Limits of Operation.

All mining operations shall be limited to, and conducted within, the Permit Limit
as approved by the Board.

Legal Nonconforming Use.

Excavation activities that are a legal nonconforming use do not require a permit
under Section 320. However, legal nonconforming use may not be expanded
beyond the boundaries of the parcel on which the use was initiated at the time of
enactment of Section 320 without a Mining Permit.

Legal nonconforming uses must be registered with the Pennington County
Planning Department within 180 days of the effective date of Section 320.
Excavation activities with a previously issued Pennington County Mining Permit
are excluded from this registration requirement.

1. Conditions

Excavation activities ongoing prior to the enactment of Section 320 are
allowed as a legal nonconforming use when all of the following conditions
are met:

a. Excavation activities were actively pursued under a state mining
license at the time Section 320 became effective.

b. Area to be excavated was clearly intended to be excavated, as
measured by objective manifestations and not by subjective intent
(objective manifestations include, but are not limited to, previously
issued County Construction or Mining Permit or State Mining
License, or geological or engineering studies, fencing or signage of
current and future areas to be excavated).

C. Continued operations do not, or will not, have a substantially
different and adverse impact on the neighborhood. A claim that
continued operations will have a substantially different and adverse
impact on the neighborhood must be proven by clear and
convincing evidence.

2. Registration

Registration shall be through a standardized form created by the Planning
Department and require all of the following information:
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a. Name and contact information of the property owner and operator.

b. Description of the operations, including site plan with disturbance
boundary.

C. Legal description of the property subject to the nonconforming use.

d. Date nonconforming use was first established on the property and

supporting documentation.

Further information and supporting documentation may be required by the
Planning Director.

Review Process

a. Registration of legal nonconforming use shall be submitted to the
Planning Department within 180 days of the effective date of
Section 320.

b. A registration fee of $300.00 (non-refundable) is required.

C. A registration will not be complete or considered for approval until
all information or supporting documentation requested by the
Planning Director is submitted.

d. The Planning Commission shall hold a public hearing to determine
the legal nonconforming use of the property. Written notice of
time and place of hearing shall be given to surrounding property
owners and THPOs as provided under Section 320(E)(1). In
addition, notice of time and place of the hearing shall be published
at least 10 days in advance of hearing in the legal newspapers of
the County.

Appeal of Legal Nonconforming Use

The owner or operator or any person aggrieved or affected as defined in
Section 320 by a determination of the Planning Commission on a legal
nonconforming use may appeal the decision to the Board.

Regulation of Legal Nonconforming Use

Excavation activities ongoing prior to the enactment of Section 320 must
comply with the General Requirements for Mining Operations set forth in
Section 320(H) and permit requirements set forth in Section 507 of the
Zoning Ordinance, submit a Reclamation Plan, and post a surety or cash
bond if required by the Planning Commission in its discretion.
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Q.

Enforcement.

1.

Stop Work Order

The Planning Director may issue a Stop Work Order under the following
circumstances:

a. A site is being operated or maintained in a manner which violates
Section 320.
b. A site is being operated or maintained in a manner contrary to the

conditions of the Mining Permit.

C. Mining operations are occurring without a required permit under
Section 320 or in violation of other local, state, or federal law,
rules or regulations.

d. A site is being operated or maintained in a manner that endangers
public health, safety, or general welfare.

The Planning Director may consult with outside Public Safety Officials
and Mining Professionals for information and recommendation.

A Stop Work Order shall be issued in writing and delivered, via certified
mail or hand-delivered, to the person responsible for daily operation and
maintenance of the site, or his or her employee or agent. All mining
operations and site development shall cease upon delivery of a Stop Work
Order, except work necessary to stabilize or secure the site as allowed or
required by the Planning Director. Mining operations and site
development may resume only when the Stop Work Order is lifted by the
Planning Director via a Start Work Order.

Ordinance Violation

An owner or operator who fails to comply with the requirements of
Section 320 or conditions of an approved Mining Permit is in violation of
the Pennington County Zoning Ordinance and subject to the fees and
penalties set forth in Sections 511 and 514 of the Zoning Ordinance.

Injunction

In addition to all other legal remedies, the County may seek injunctive
relief pursuant to SDCL 21-8 against a property owner or operator
conducting mining activity in violation of Section 320 or conditions of an
approved Mining Permit. The injunctive relief may include reparative
action to abate a nuisance.
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4, Nuisance

Violations of Section 320 that constitute a public nuisance as defined
under SDCL chapter 21-10 or Pennington County Ordinance 106 may be
abated without civil action by the County.

5. Reclamation Work

If an owner or operator cannot or will not complete requested reclamation
work, the Board may authorize the Planning Director to complete
reclamation work specified in the Operation Plan or Pennington County
Storm Water Pollution Prevention Plan. The Planning Director will give
written notice to the owner or operator and any Surety of intent to
complete reclamation work. The owner or operator and any Surety will be
liable for costs incurred by the County in completing reclamation work.
The County may apply any posted bond to costs incurred by the County.

6. Inspection Warrant

Pursuant to SDCL chapter 34-43, the Planning Director or a Pennington
County certified law enforcement officer may obtain an inspection warrant
to conduct an inspection of the Mining Operation.

7. Conflicting Ordinances

In the event provisions of Section 320 are in conflict with local, state, or
federal law, rules or regulations in effect within the jurisdictional
boundaries of the County, the higher standard or more stringent
requirement shall control.

8. Severability

If any section, subsection, paragraph, sentence, clause or phrase of Section
320 is for any reason held to be invalid or unconstitutional by the decision
of any court of competent jurisdiction, such decision shall not affect the
validity of the remaining portions of this Ordinance.

9. Effective Date

This Ordinance shall become effective on the twentieth day after its
completed publication.
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